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MOTION TO ENLARGE ISSUES AGAINST DAVIS

Ohio Radio Associates, Inc. (WORA W), by its attorneys, pursuant to section

1.229 (b) (1) of the Commission's Rules, hereby submits this motion to enlarge the

issues against Shellee F. Davis (WDavis W). This motion is based on information

in the application of Davis and other pre-designation matters and thus is timely

filed within thirty (30) days of the release of the hearing designation order on

April 15, 1993. See, DA 93-423. In support of its motion to enlarge the issues,

ORA submits the following comments.

Section 73.316 Violation

The application of Davis, as filed on December 31, 1991, proposes the use

of a directional antenna. See, attachment 1. Section 73.316 (c) of the Rul••

requires that all FM applications proposing the use of a directional antenna must

include certain information or data. See also, FCC Form 301, Section V-B, page

3, Question 10. Section 73.316 (c)(l) requires a complete description of the

proposed antenna system, including the manufacturer and model number of the

proposed directional antenna. This sub-section specifically states that it is

not sufficient to label the proposed antenna with a generic term and that a

specific model number must be provided. In the case of custom designed antennas,

a full description of the antenna design must be submitted.

Davis flagrantly violates this specific and unambiguous requirement. In

her application, at Statement A, she references the antenna manufacturer

(Shively) on another page, but fails to give a model number, and states

that an antenna of another make might be used. Davis then cavalierly states that

she will provide the required information after the antenna is installed and when

an application for license is filed.

Davis' failure to comply with the requirements of section 73.316 requires

the specification of a hearing issue. Sub-section (c) (1) requests information

essential for the Commission staff to properly analyze and process a directional

antenna application. This is critical data. The staff must know what type and

model of antenna will be used in order to determine whether the applicant's

proposed directional pattern will correspond with that specific antenna's

predicted output and performance.



Accordingly, the Presiding Judge is requested to specify the following

issue:

To determine whether the application of Shellee F. Davis violates Section
73.316 of the COlllDlission's Rules, and if so whether she is basically
qualified to be a colllDlission licensee, and thus whether her application
should be granted?

If this issue is specified, ORA requests that the following documents be

produced: (1) all correspondence between Davis, her engineer, and other persons

with respect to the use of a directional antenna; (2) all work papers created by

Davis' engineer in preparing the directional antenna portion of her

application.

Section 73.215 Violation

section 73.215 states the processing requirements for directional antenna

proposals. Sub-section (b)(2)(ii) requires that an applicant, such as Davis,

which desires to take advantage of directionalization, even though not requesting

Section 73.215 processing, must protect an affected short-spaced station's

contours based on that station's maximum effective radiated power and not on its

actual contours. See, On the Beach Broadcasting, FCC 93-211, para. 10, released

May 10, 1993. The application of Davis fails to state that it will provide this

required protection to affected short-spaced stations and, in particular, to

Station WTTF-FM, Tiffin, Ohio.

Accordingly, the Presiding Judge is requested to specify the following

issue:

To determine whether the application of Shellee F. Davis violates Section
73.215 of the COlllDlission's Rules, and if so whether she is basically
qualified to be a COlllDlission licensee, and thus whether her application
should be granted?

If this issue is specified, ORA requests the production of the same

documents as requested in the Section 73.316 issue.

Short-spacing Issue

The application of Davis indicates that her proposed tower site is 6.84 kill.

short-spaced, under Section 73.207, to Station WTTF-FM, Tiffin, Ohio. Under

long-established COlllDlission policy, when an applicant in a comparative hearing
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is short-spaced, a hearing issue must be specified as to that applicant's basic

qualifications. Jemez Mountain Broadcasters, 7 FCC Red 4219, 4220, paras. 2 and

12 (1992); Payne Communications, Inc., 1 FCC Red 1052, 1053, paras. 6, 9-10 (Rev.

Bd. 1986), aff'd, Evergreen Broadcasting Co., 6 FCC Red 5599, 5605, n. 3 (1991);

Naguabo Broadcasting Co., 6 FCC Red 4879, para. 5 (1991); Madalina Broadcasting,

Inc., 6 FCC Red 2508, 2509, paras. 3-5 (MMB 1991); Valley Radio,S FCC Red 4875,

4876, para. 5 (MMB 1990); Donavan Burke, 104 FCC2d 843 (1986); Megamedia, 67

FCC2d 1527 (1978); Clearlake Broadcasting Co., 47 Fed. Reg. 47931 (1982); and

North Texas Media, Inc. v. FCC, 778 F.2d 28, 34 (D.C. Cir. 1985) (all of the

cited cases will hereinafter be referred to as the ·North Texas· policy or line

of cases).

ORA is not filing a pleading repetitious of its April 22, 1993, motion to

certify. That motion addressed dismissing any short-spaced applicants from the

hearing. This motion addresses the specification of basic qualifying issues

against any short-spaced applicants, which is a different matter. Indeed, the

Memorandum Opinion and Order, FCC 93M-224, at para. 11, and n. 3, released May

4, 1993, indicated that a motion to enlarge the issues might be an appropriate

means to pursue a short-spacing issue.

This motion is also based on On the Beach Broadcasting, which is a

Commission decision released on May 10, 1993, and thus a new matter warranting

consideration. Therein, at n. 1, the Commission reaffirmed that North Texas

Media, Inc. v. FCC, is still binding precedent. Moreover, a short-spaced

applicant in that proceeding attempted to make the same argument, as has Davis,

that the use of a directional antenna renders Section 73.207 a nullity and thus

there is no need to demonstrate that a fully-spaced tower site is unavailable.

However, the Commission did not accept that argument and required a showing of

no available fully-spaced sites. On the Beach Broadcasting, paras. 8 and 11.

Davis fails to acknowledge that the use of Section 73.213 or 73.215 to

employ a directional antenna is merely a standardized procedure to obtain a

waiver of the spacing requirements of Section 73.207. See, MM Docket No. 87-121,
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6 FCC Rcd 5356, 5360, para. 27 (1991). Sections 73.213 and 73.215 do not in any

way eviscerate the spacing requirements of Section 73.207, or the necessity to

show the unavailability of fully-spaced sites. Both of these provisions

specifically state that a public interest showing must be made in order to obtain

a grant.

Accordingly, the Presiding Judge is requested to specify the following

issue:

To determine whether the application of Shellee F. Davis proposes a tower
site in violation of Section 73.207 of the Commission's Rules, and if so
whether the use of a directional antenna pursuant to Section 73.213 or
73.215 of the Rules would be in the public interest and whether she is
basically qualified to be a Commission licensee, and thus whether her
application should be granted?

If the issue is specified, ORA requests the production of all documents

indicating the efforts of Davis to locate a fully-spaced tower site.

Ex Parte Issue

Davis admitted in an opposition to a petition to deny her application,

filed April 8, 1992, that prior to filing her application in December 1991 she

contacted the Commission staff as to the merits of her short-spaced tower

proposal and the use of a directional antenna. Section 1.1208 (b) (1) prohibits

such contact if the applicant intends to file a mutually exclusive application

which would cause the proceeding to become restricted. Accord, MM Docket No. 86-

225, 2 FCC Rcd 3011, 3023, para. 88 (1987). It is readily apparent that at the

time Davis knew that she would be filing a mutually exclusive application which

would become part of a restricted proceeding.

The date for amendments of right in this proceeding was March 9, 1992.

Davis filed an amendment which was initially date stamped March 10, 1992. After

ORA raised this matter in a petition to deny, filed March 26, 1992, the

Commission staff changed the stamp date to March 9, 1992. This was at the behest

of Davis and could not have been the result of a mere status inquiry. Such a

contact as to a contested matter in a proceeding with mutually exclusive

applications violates Section 1.1208 (b)(1).
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The hearing designation order, DA 93-423, at para. 12, and n. 8, appears

to rule on these n parte matters. However, ORA never requested denial of

Davis' application or specification of an issue on



Statement A

PROPOSED DlRECflONAL ANTENNA

prepared for
Shellee F. Davis

Westerville, Ohio

Ch 280A (103.9 MHz) 6.0 KW-DA (H&V) 100 m

FJ++~~t 1

•

Figure 2 is a directional antenna horizontal plane envelope pattern which shows the

permissible radiation from the proposed facility along all azimuths. This is a composite

envelope, within which both the horizontally and vertically polarized radiation patterns will

be contained. Upon grant of this application, an antenna will be designed to match this

pattern as closely as possible without exceeding the pattern limits shown herein.

The proposed envelope pattern does not change by more than 2 dB per 10 degrees

of azimuth. The ratio of maximum to minimum radiation is 3.01 dB, well below the 15 dB

limit contained in Section 73.316 of the FCC Rules. Shellee F. Davis is proposing use of an,

2 bay antenna, which will be directionalized to accommodate the pattern requirements.

While a specific antenna model is indicated in the vertical (elevation) pattern plot of Figure

3, a substitute supplier, manufacturer or antenna type may be specified following grant of

this application. The antenna make, model and actual measured antenna pattern will be

submitted with the Application for License to cover this construction.

The antenna will be side mounted on an existing (former WBBY-FM) tower in

accordance with the installation instructions to be supplied by the manufacturer. This tower

does not have a top mounted platform that exceeds the nominal cross sectional area of the

tower itself. No other antennas will be mounted within the FM antenna aperture, nor will

any other antenna be installed on the tower within the minimum vertical or horizontal

distance specified by the FM antenna manufacturer as being necessary for proper directional

operation. The pattern measurements performed by the manufacturer will duplicate as

closely as possible the existing tower, including all pertinent structural members, to ensure

proper operation.

Lahm, SufTa & Cavell, Inc. - Consulting Engineers
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Statement A (con't)

Table 1 presents a tabulation of the horizontal plane pattern envelope, including

minima and maxima. Table 2 supplies radial heights above average terrain, effective

radiated power in pertinent directions based on this pattern, and the resultant contour

distance data for this proposal. Table 2 supplements the information provided in response

to elevation/contour distance table of Page 5 of Section V-B of FCC Form 301.

The tabulation of Figure 1 includes radi~ls at 5° increments at certain azimuths; these

are to be considered "special radials" and are included in the pattern computations used to

determine the location of the coverage contours, and hence the shape of the coverage

"footprint". Section 73.316(c)(3) requires radiation values at least every 10 degrees, which

has been adhered to in this proposal.

Lahm, Sulfa & Cavell, Inc. • Consulting Engineers





Fig.

_ f'M BROADCAST ENQINEERINO DATA IPag. 3)

antenna proposed'!

'If Ye& attach as an EXhibit a statement with all data speclfled 1'1 47 C.F.R. section 73.316.
Includinc plot(s) and tabulations of the relatl ve field.

. WUl the proposed facH1ty satisfy the requirements of 47 C.F.R. Sectlons 73.Sl5(a) and (b)?

If No. attach as an Exhibit a request for waiver and Justiflcatlon therefor. Including amounts
and percentaees of population and area that will not recel ve 8.16 mV 1m service. ,

2. Will the main studio be within the protected 3.16 mV1m rlold strength contour of this
proposal?

If No. 8.ttach as an Exhibit Justlflcatlon pursuant to 47 C.F.R. Section 78.1125.

l3. (a)~ the proposed Caclllty satisfy the requirements of 47 C.F.R. Sectlon 732JJ7?
*Except with respect to WTTF-FM, Tiffin, OR

(b) Ir the 8.nswer to (a) Is No. does 47 C.F.R. Section 78.218 appl y?
**Yes, with respect to WTTF-FM, TiffiO, OR

(c) If" the all8Wer to (b) Is Ves. attach as an Exhibit a Justlflcatlon. Including a summary of
previous waivers.

(d) If the 8.n.wer to (a) Is No and the answer to (bl Is No. attach as an Exhibit a statement
d..,rlblnc the short spaclng(s) and how It or they arose.

,;
(e) If authorization pursuant to 47 C.F.R. sectIon 73.215 Is requested. attach as an Exhibit a

complete engineering stUdy to establish the lack of prohibited overlap of contours
Involvlnc affected stations. The engIneering study must Include the follOWing:

(I) ProtecteEl and InterferIng contours. In all dlrectlons (360 ). for the proposed operatIon.
(2) Protected and Interfering contours. over perUnent arcs, of all short-spe.ced assignments.

appUca.tions and allotments, IncludIng a plot showing each transmitter location, with
Identlfylne call letters or file numbers. and Indication of whether facUlty Is operating
or proposed. For vacant allotments. use the reference coordinates as the transmitter
location.

(3) When necessary to show more detall. an addltlonal allocation study utlllzing a map
with a larger scale to clearly show prohibited overlap wlll not occur.

(4) A sca.le or kIlometers and properly labeled longitude and latitude Unes, shown across
the enUre exhlblt(s). Sufficient lines should be shown so that the locatlon of the sites
may be verified.

(5) The offlclal tltle(s) of the map(s) used In the exhlbHS<s).

14. Are there: (a) within 60 meters of the proposed antenna.. any proposed or authorized FM or TV
trall8mltters. or any nonbroadcast I/Uupt cdllens bend or ueteurl radio stations; or (b) Within
the blankeUne contour. any establlshed commercial or government receiving statlons. cable
head-end facUlties, or populated areas; or (c) wIthin ten (10) kllometers of the proposed
antenna. any proposed or authorized FM or TV transmitters which may produce
receiver-Induced Intermodulallon Interference?

If Ves, attach as an Exhibit a doscrlptlon of any expected. lIndoslrec1 effects of operallons and
; remedial steps to be pursued If necessary. and a statement accepLlng fun responslblllty for the

ellminallon of any obJectlonable Interference (InclUding that caused by receiver-Induced or
other types or modulation) to facllltles in existence or authorized or to radio receivers In use
prior to erant of this appUcatton. ISu 47 C.F.R. Sectlens 1J.1/5Ibt, 71,116/.1 .nd 7],1/1.1

p. If
[j] Ves 0 No

st'ft\~t ~o.

2&3, Table 1
I]] Ves 0 No

Exhibit No.
N/A

mVes 0 No

~ Ves 0 No

~ Yes 0 No

[i] Ves 0 No

Exhibit No.
Stmt C

FCC 30' (Page Ie)

June 1939



CBRTIFICATB OF SBRVICB

I, stephen T. Yelverton, an attorney in the la" fira of McBair Ii: Sanford,

P.A., do hereby certify that on this 17th day of May, 1993, I have caused to be

hand delivered or aailed, u.S. aail, postage prepaid, a copy of the foregoing

-lIotion to BDlarge Issues Against Davis- to the following:

The Bonorable Walter C. Miller*
AdaiDistrative La" Judge
Federal co.aunications ca.aission
Rooa 213
2000 L Street, B.W.
Washington, D.C. 20554

Jaaes Shook, Bsquire
Bearing Branch
Federal co.aunications co-ission
Rooa 7212
2025 M Street, B.W.
Washington, D.C. 20554

Arthur V. Belenduik, Bsquire
Sllith"ick Ii: Belenduik, P.C.
1990 M Street, B.W.
Suite 510
Washington, D.C. 20036
COunsel for David A. Ringer

Jaaes A. Koerner, Bsquire
Baraff, Koerner, Olender Ii: Hochberg, P. C.
5335 Wisconsin Avenue, B.W.
Suite 300
Washington, D.C. 20015-2003
COunsel for ASII' Broadcasting COrp.

Bric s. Kravetz, Bsquire
Brown, lI'iDD Ii: Bietert, Chartered
1920 B Street, B.W.
Suite 660
washington, D.C. 20036
COunsel for Wilburn Industries, Inc.

DeDDis F. Begley, Bsquire
Reddy, Begley Ii: Martin
1001 22Dd Street, R.W.
Washington, D.C. 20037
COunsel for Westerville Broadcasting eo.pany

Liaited Partnership

*Band Delivery



DaD J. Alpert, Esquire
Ginsburg, Peldllan I: Bress, Chartered
1250 COnnecticut Avenue, R.W.
Washington, D.C. 20036
COunsel for Shellee F. Davis

J(rong Ja llatchak
8300 Rockbuq War
Sacra.ento, california 95843

~-.~
S T yelvertJn


